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AN ACT TO MAKE PROVISION FOR THE RECEPTION, DETENTION, TREAT-
MENT AND PROTECTION OF MENTALLY DISORDERED PERSONS.

Date of Assent: 29.1.69.

Date of Commencement: On a date to be appointed
ENACTED by the Parliament of Botswana.

PART 1
PRELIMINARY

Short Title and Commencement

1. This Act may be cited as the Mental Disorders Act, 1969 and shall come
into operation on a date to be fixed by the Minister by notice in the Gazeste.

Interpretation
2. In this Act, unless the context otherwise requires ~—
“‘child” means any person under the apparent age of sixteen years;
“‘class’’ means class specified in section 3 ;
“Director’’ means Director or Deputy Director of Medical Services ;

“‘District Commissioner”’ includes administrative officer acting, by the autho-
rity of the District Commissioner, on his behalf;

*“Institution’” means mental hospital or other place which is prescribed by the
Minister by notice in the Gazette as an institution or place for the reception,
medical treatment and detention of persons suffering from mental disorder or
defect ;

“Master’’ means Master of the High Court of Botswana;

“‘medical practitioner’’ means medical practitioner duly registered as such in
Botswana ;

“mentally disordered or defective person’’ means any person who in conse-
quence of mental disorder or disease or permanent defect of reason or mind,
congenital or acquired, is incapable of managing himself or his affairs, or is
in consequence of such disorder or disease or defect a danger to himself or
others, or is unable to conform with the ordinary usages of the society in
which he moves, or who in consequence of such disorder, disease or defect
requires supervision or treatment or control, or who, if a child, appears by
reason of such defect to be permanently incapable of receiving proper benefit
from instruction in ordinary schools ;

‘“Mental Health Board”’ or ‘‘Board’’ means Mental Health Board as established
under Part X of this Act;



“patient’’ means mentally disordered or defective person or person concerning
whom proceedings are considered necessary to determine whether or not he is
suffering from mental disorder or defect;

‘“place of detention’’ means a place prescribed by the Minister by notice in the
Gazette for the reception and detention of persons suffering from mental
disorder or defect;

“‘reception order’’ means order issued under section 9;

“‘Superintendent”’ means officer or person in charge of an institution, prison or
other place of detention and includes medical superintendent.

Classification of Mentally Disordered and Defective Persons

3. For the Purpose of this Act and all proceedings thereunder, mentally dis-
ordered or defective persons are divided into the following classes —

(a) Class I:. A person who is —

(i) of suicidal or homicidal tendency or is in any way dangerous to himself
or others; or

(i1) has committed or attempted to commit any offence of a serious character;

(b) Class II: A person who, although not falling within Class I is unable to
guard himself against common physical dangers or to look after his person
and who requires skilled medical attention;

(¢) Class IIl: A person who, although not falling within Class I is unable to
guard himself against common physical dangers or to look after his person
but who does not require skitled medical attention.

Authority for Detention and Application of the Act

4. (1) No person shall be detained in an institution or elsewhere on the
grounds of being a mentally disordered or defective person except —

(a) by virtue of the provisions of this Act; or

(b} in accordance with the provisions of Part XA of the Criminal Procedure and
Evidence Proclamation (Chapter 18);

(2} The provisions of this Act other than section 40(3) and section 50 shall
not apply in the case of a person detained in accordance with the provisions of
Part XA of the Criminal Procedure and Evidence Proclamation.

PART 11
RECEPTION ORDERS

Application for Reception Order
5. (1) To obtain a reception order for a patient, the husband or wife or other



near relative of the patient, or any other person who has attained the age of
twenty-one years, may make application to the District Commissioner.

(2) In every such application the applicant shall state —

(a) that he believes that the person in respect of whom the application is
made (hereinafter calied the patient) is mentally disordered or defective;

(b) the grounds on which he believes that the patient is mentally disordered or
defective ;

{c) the degree of consanguinity or affinity in which the applicant is related to
the patient, and, if he is not the husband or wife or other near relative, the
reason why the application is made by the applicant instead of by the
husband or wife or near relative ; and

{d) that the applicant has, within the fourteen days immediately preceding the
day on which the application was signed, personally seen the patient.

(3) No such application shall be submitted or transmitted to a District
Commissioner more than fourteen days after the day on which it is signed.

Procedure on Receipt of Application by District Commissioner

6. Upon receipt of an application for a reception order the District Commis-
sioner may, in his discretion, himself visit the patient at the patient’s place of
abode or elsewhere and shall, whether or not he does so, obtain from a medical
practitioner a certificate upon the prescribed form as to the mental state of the
patient.

District Commissioner may order Apprehension in Ceztain Cases

7. Every District Commissioner to whom an application for a reception order is
made in respect of any patient may, if he thinks fit, and if the patient will not
appear voluntarily, at any time before the reception order has been made, antho-
rize any policeman to apprehend that person and bring him hefore —

(a) a medical practitioner for the purpose of obtaining a certificate under
section 6; and

{b) the District Commissioner to be examined and further dealt with in accord-
ance with law.

Proceedings may be Held in Private

8. All proceedings in relation to a reception order may be held in public or
private at the discretion of the District Commissioner.

Issue of Reception Order

9. (1) If, upon consideration of the application and the certificates of the
medical practitioner and after such further or other inquiry as the District Com-
missioner thinks necessary, he is satisfied that the patient is mentally dis-
ordered or defective and —



(a) is not under proper care, treatment or control ; or

(b) is cruelly treated or neglected by any relative or other person having the
care or charge of him; or

(e} is of suicidal or homicidal tendency or is in any way dangerous to himself
or others; or

(d) has committed or attempted to commit any crime or offence or has acted in
a manner offensive to public decency; or

(e) if the person having the care, treatment or control of the patient consents ;

the District Commissioner may issue a reception order in the prescribed form
authorizing the patient to be removed to, and to be received and detained in, an
institution or place of detention to be named in the order.

(2) The District Commissioner shall, at the time of issulng a reception
order, determine to which class the patient belongs and shall endorse such deter-
mination on the order; and, in making such determination, he shall be bound by
the opinion in the matter expressed by the medical practitioner in the certificate
furnished under section 6 unless, as a result of inquiry under subsection (1), the
District Commissioner is satisfied that the opinion expressed cannot safely be
relied upon in the circumstances of the case.

(3) The District Commissioner shall not issue a reception order authorizing
the removal of a Class III patient to, or his reception and detention in, an insti-
tution unless the authority of the Director thereto has been first had and obtained.

(4) No reception order shall be granted unless the medical practitioner, on
whose certificate is proposed to grant such order, has personally examined the
patient and issued the certificate not more than fourteen days before the date of
the reception order.

(5) After the issue of a reception order, the patient shall be removed to the
place of detention as soon as possible and, pending such removal, the District
Commissioner may issue such order as he thinks fit for the care, control and
detention of the patient either at the patient’s home or place of abode or else-
where.

(8) If, within one month of the issue of a reception order, any statement in
the application or any statements not dealing with the patient’s mental condition
in a certificate of a medical practitioner considered in terms of subsection (1), is
found to.be incorrect or deficient, the District Commissioner may permit the
application or certificate to be amended, and may, in his discretion, make a
comresponding amendment to the order.

Temporary Treatment

10. The District Commissioner may, in issuing a. reception order, endorse
upon it a statement to the effect that the order is granted for the temporary treat-
ment of the patient only.



Duty of the District Commissioner in relation to Property

11. (1) Upon the issue of a reception order, the District Commissioner shall
take such steps as may he necessary to safeguard the property of the patient and
for that purpose he shall have, in the absence of any tutor, curator or guardian
with power to manage the affairs of the patient, the powers of a curator bonis:

Provided that the District Commissioner shall not, under the provisions of this

section, alienate any property of the patient, other than property of a perishabie
nature.

(2) In the event of the District Commissioner taking into his possession or
placing under his control, any property of the patient (being property in excess of
R10 in value), he shall report thereon to the Master within seven days thereof.

Duty of Police Officer to apply for Order in Certain Cases

12. Any police officer if he has reason to believe that any person, not wander-
ing at large, is mentally disordered defective and —

(a) is neglected or cruelly treated by any person having the care or charge of
him:; or

(h) acts in a manner offensive to public decency; or

(¢) 1is not under-safe and proper supervision, care or control ; or

(d) is dangerous to himself or others;

shall forthwith make application, or cause an application to be made, to a District
Commissioner for a reception order of that person.

Conditional Discharge of Patient

13. Where the District Commissioner is satisfied that he might lawfully issue a
reception order under the provisions of this Part, and it appears to him that any
person is prepared to take care of the patient and to afford the patient such care
and attention as is necessary in the circumstances, the District Commissioner
may, in lieu of making such order, by direction in writing place the patient in. the
care of such person, on condition that such person furnish to the State such
security or recognizances as may, in the opinion of the District Commissioner, be
required to ensure that such care and attention is so afforded.

PART III
EFFECT OF A RECEPTION ORDER

Period of Detention

14. Subject to the provisions of sections 15 and 16, a reception order shall
authorize the detention of the person named therein for a period not exceeding
thirty days.



Order Endorsed under Section 10

15. The District Commissioner may by endorsement on a reception order en-
dorsed under section 10, extend the period of detention for a period or periods of
detention not exceeding thirty days at a time, if the medical practitioner on whose
certificate the order was granted certifies that the further detention of the patient
is desirable:

Provided that no person shall be detained upon an order endorsed under section
10 for a period in excess of 90 days.

Other Reception Orders

16. (1) The District Commissioner may by endorsement on the reception order
(not being an order endorsed under section 10) extend the period of detention for
a further period, not exceeding sixty days, upon the receipt within the said
period of thirty days of a medical practitioner's certificate upon the prescribed
form as to the mental state of the patient from a medical practitioner other than
the practitioner who gave the cerfificate under section 6.

(2) No medical practitioner’s certificate shall be treated as valid for the
purposes of subsection (1} unless the medical practitioner has personally exa-
mined the patient and issued the certificates not more than fourteen days before
the date of the endorsement.

(3) Upon receipt of a medical practitioner’s certificate furnished under
subsection (1), the District Commissioner may review his determination under
section 9(2), and may thereafter, subject to subsection (8) of that section, at
any time during the continuance of the reception order authorize by endorsement
on the order the removal of the patient named therein to an institution.

PART IV
URGENCY CASES

Urgency Application

17. (1) In cases of urgency where it is expedient either for the welfare of the
patient or for the public interest that such patient should forthwith he placed
under care, supervision or treatment, it shall be lawful for a person in charge of
an institution or any suitable hospital, prison or cell, to receive and detain such
patient on the authority of an application made in terms of this section (herein-
after called an urgency application).

(2) An urgency application shall be made in writing on the prescribed form
and shall be signed by the applicant; it shall be accompanied by a medical certi-
ficate and shall state —

(a) the grounds on which the applicant believes the patient is mentally dis-
ordered or defective ;



(b) the degree of consanguinity or affinity in which the applicant is related to
the patient and, if he 1s not the husband or wife or near relative, the reason
why the application is made by the applicant instead of by the husband or
wife or near relative ;

(c) that the applicant has within the forty-eight hours preceding the time of
application, personally seen the patient; and

(d) that the matter is one of urgency and the reasons therefor.
(3} No person shall sign an urgency application unless he is of full age.

(4) No person shall be received under an urgency application unless it
appears from the medical certificate accompanying the application that the certify-
ing medical practitioner has personally examined the patient not more than forty-
eight hours before the application is made.

Administrative Officer may order Apprehension in Certain Cases

18. (1) Any administrative officer upon information on oath that a person is
deemed to be mentally disordered or defective and is —

(a) dangerous to himself or others ; or
{b) wandering at large and in immediate need of care (whether skilled or not);

may by order require a police officer to apprehend such person and bring him
before the District Commissioner having jurisdiction where such person is.

(2) Any District Commissioner before whom a person is brought in accord-
ance with the provisions of this section shall, if he deems it necessary, forthwith
take action for the issue of an urgency application.

Pelice Officer may apprehend without Warrant in Certain Cases

19. Any police officer of or above the rank of sergeant has reason to helieve
that a person apparently mentally disordered or defective is —

(a) dangerous to himself or to others; or
(b) wandering at large and in immediate need of care (whether skilled or not);

and that it is necessary for the public safety or for the welfare of such person that
before proceedings are taken under this Act he should be placed under care and
control, may forthwith, without warrant or order, apprehend and convey such per-
son to an institution or any suitable hospital, prison or cell and the personr in
charge thereof may receive and detain the person so conveyed thereto.

Duty of Person Receiving a Patient in Urgency Cases

20. (1) The person in charge of any institution, hospital, prison or cell, who has
received a patient in terms of sections 17 or 19 shall, as soon as possible, call
in the advice of a medical practitioner and make application to the District Com-
missioner for a reception order in respect of such patient.



(2) No patient received under the provisions of section 17 or 19 shall be
detained, without a reception order, for a period longer than fourteen days except
upon an order in terms of section 21 by the District Commissioner.

Procedure on Receipt by District Commissioner of Notification

21. (1) Upon receipt of notification in terms of subsection (1) of section 20,
the District Commissioner may, subject to the provisions of subsection (2) hereof,
order in writing the further detention of the patient for such period or periods not
exceeding fourteen days at any one time as may be necessary for deciding whether
or not the patient is mentally disordered or defective.

(2) No order, in terms of subjection (1) hereof, shall be made which would
have the effect of causing the patient to be detained without a reception order for
a total period, commencing with his reception in terms of section 17 or 19, that
exceeds twenty-eight days.

(3) If on inquiry the District Commissioner refuses to issue a reception
order in respect of any patient detained-under the provisions of section 17 or 19,
he shall forthwith give notice of his refusal to the person in charge of the place
where the patient is detained; upon receipt of the notice by such person, it shall
not he lawful to continue to detain the patient.

PART V

PROVISIONS AS TO MEDICAL CERTIFICATES GIVEN UNDER PARTS 11, Il
AND IV

Particulars to be contained in Medical Certificates

22. Every medical practitioner giving a certificate under Parts II, IIf or IV
shall, as far as he is able in addition to the facts indicating mental disorder or
defect in the patient which were observed by him during the examination to which
the certificate relates, state therein —

(a) any further acts indicative of mental disorder or defect in the patient
observed by the certifying medical practitioner on any other occasion, and
the approximate date of that occasion;

(b) any facts communicated to him by others indicative of mental disorder or
defect in the patient and the names and addresses of the persons who com-
municated those facts;

(c) the class to which, in his opinion, the patient properly belongs,

(d) what, in his opinion, sre the factors which caused the mental disorder or
defect;

(e) whether, in his opinion, the patient is homicidal, suicidal or in any way
dangerous to himself or to others;

(fy what treatment, if any, the patient has received in respect of his mental
condition;



(g) what is the bodily health and condition of the patient with special refer-
ence to the presence of absence of communicable disease and of recent

injury ;
(h) whether, in his opinion, the patient requires skilled medical attention.
Incompetence of Medical Practitioner in Certain Cases

23. Except in the case of urgency applications, as set forth in subsection (1)
of section 17, it shall not be competent for a District Commissioner to accept a
medical certificate for the purposes of Parts II, Il or IV if it was signed by —

(a) the applicant for a reception order;

(b) any person who has any interest in any payments to be made on account of
the patient;

(c) the partner, principal or assistant of the patient;
(d) any person related to the patient within the third degree, whether by
affinity or consanguinity ;
(e) the guardian or trustee of the patient or the guardian or trustee of any
person mentioned in this subsection.
Statement of Eligibility to Sign to be stated in Certificate

24, Every medical certificate given under Part II, Il or IV shall contain a
statement that the certifying medical practitioner 1s not prohibited by this Act
from signing the certificate and that he is duly registered medical practitioner.

PART VI
PROCEDURE AFTER ISSUE OF RECEPTION ORDER

District Commissioner to send Copies of Order and Reports to Master

25. (1) The provisions of this section shall apply in relation to a reception
order other than an order endorsed under section 10.

() A District Commissioner granting a reception order shall, without
delay, transmit a copy thereof to the Master together with copies of the deposi-
tions, if any, and medical reports upon which he acted in granting the order and
his own report and shall likewise inform the Master of any orders made in terms of
section 3(5) and any endorsement made in terms of 16(1).

‘ (8) The District Commissioner granting any reception order shall make full
Inquiry as to the patient’s property or estate and at the conclusion thereof trans-
mit a report of his findings to the Registrar.

(4) No reception order shall be transmitted to the Master in accordance with
the provisions of this section unless it is accompanied by a medical practitioner’s
certificate which has been obtained in accordance with the provisions of section



16 (1) in addition to the medical practitioner s certificate obtained in accordance
with the provisions of section 6.

Duty of Superintendent

26. It shall be the duty of the superintendent of the institution or place of
detention to which a patient has been admitted under the authority of a reception
order, within ten days after the patient’s admission to furnish and remit to the
Master a report as to the mental condition of the patient while in detention:

Provided that in the case of a patient admitted to an institution where a certi-
ficate of a medical practitioner having the care of such patient at such institution
has been furnished under the provisions of Parts II, IIl or IV, no report shall be
required under this section.

Powers of Master on Consideration of Reception Order and Documents

27. (1) The Master upon consideration of a reception order, deposition and
reports may, if he deems it necessary, require further depositions, statements or
reports to he furnished, and may —

(a) if satisfied that an order for the further detention of the patient should be
made, make such order, either for a definite or for an indefinite period, as
he may deem necessary;

(b) appoint a curator donis for the care or custody of any property of the
property of the patient and where it appears to the Master desirable that
provision should be made for the maintenance and other necessary purposes
or requirements of the patient, or any member of his family, out of any
cash or available securities belonging to him in the hands of his bankers or
of any other person, the Master may order such banker or other person to
pay to the carator bonis such sums as may be deemed necessary and may
give instructions as to the application thereof for the benefit of the patient
or the relief of his family ; '

(c) direct that the patient shall bhe immediately discharged if satisfactory
evidence by a medical practitioner for such discharge is produced.

(2) The Master shall transmit one copy of any order made or direction given
by him under subsection (1} to the person having charge of the patient and one
copy to the Director.

(3) Any order made in terms of paragraph (b) of subsection (1) may be
reviewed by the High Court at any time on application by the Master or any person
able to show locus standi and may be varied, cancelled or replaced, as the Court
thinks fit.

Director may Order Transfer of Patient

28. (1) At any time after a District Commissioner has issued reception order
for the detention of a mentally disordered or defective person or the Master has
made a further detention order in terms of section 27, the Director mayby direction



under his hand authorize the removal of the patient from the place where the
patient is detained to any other institution or place of detention, there to be
detained until legally discharged or transferred to some other place.

(2) The Director shall notify the Master forthwith of the giving of a direc-
tion under subsection {1).

PART VII
PATIENTS RESIDING IN PRIVATE DWELLING HOUSES

Where No Remuneration is paid for Maintenance and Care

29. (1) If any mentally disordered or defective person is residing in a private
dwelling with relatives or others who receive no remuneration for his maintenance
and care (whether under the provisions of section 13 or otherwise) and the mental
disorder or defect has continued for a period of six months and is of such a nature
as to require compulsory confinement in the dwelling or restraint or coercion of
any kind and for any period, the person who has charge of the patient shall inti-
mate such detention to the District Commissioner and shall transmit to him a
certificate signed by at least one medical practitioner as to the mental and physical
condition of the patient and as to the reasons, if any, which render it desirable
that such person shall remain under private care.

(2) The District Commissioner shall transmit the certificate and such other
documents as he may think fit, together with remarks thereon, to the Director who
shall transwit them to the Master together with any remarks which the Director
may have thereon.

(3) Thereupon the Master may order that such person shall continue to be
detained in the said dwelling under such conditions of supervision and care as the
Master may think fit, or that steps be taken by the person having charge of the
patient to obtain a reception order under Part II.

(4) Where the Master makes an order under subsection (3), he may further
appoint a curator benis for the care or custody of any property of the patient and,
where it appears to the Master desirable that provision should be aade for the
maintenance and other necessary purposes Or requirements of the patient, or any
member of his family, out of any cash or available securities belonging to him in
the hands of his bankers or of any other person, the Master may order such banker
or otlier person to pay to the curator bonis such sums as may be deemed neces-
sary and may give instructions as to the application thereof for the benefit of the
patient or the relief of his family;

(5) An order or appointm2nt made in terms of subsection (3) or (4) may be
reviewed by the High Court at any time upon the application of the Master or any
person able to show locus standi and may be vaned, cancelled or replaced as
the Court thinks fit.



Except in Certain Cases not more than one Patient to be in Private Dwelling

30. No occupier or inmate of any private dwelling shall permit to reside
therein, or shall have under his care or charge therein, more than one mentally
disordered or defective person at one and the same time unless the Director gives
permission for them to reside under the same roof.

Visiting of Patients under this Part

31. (1) Any District Commissioner may, on receipt of any report or information
that any patient of whom charge is being taken under this Part is wrongly or
cruelly treated or neglected in any manner, visit such patient in the private dwel-
ling where he is detained and may make such inquiries and investigation as he
may deem necessary and thereafter shall take such proceedings as he may con-
sider necessary.

(2) The District Commissioner shall appoint a person to visit such patient
in private care and such person shall visit such patient at such time as the
District Commissioner may direct and shall report to the District Commissioner
within seven days of each visit as to the condition of the patient and the suita-
bility of the house in which the patient is detained.

(3) The District Commissioner may either, on receipt of a report under
subsection (2) or of his own motion, require a Government Medical Officer to exa-
mine such patient in private care and report thereon to the District Commissioner
and ¢ o the Director within such time as he may specify.

{4) The Director may on receiving a report under subsection (3) order such
modifications of care and detention as he may think fit, or may order the patient
to be transferred to an institution; such order shall be effected through the
District Commissioner of the District in which the patient is detained in private

care.
PART VIII

REVIEW AND TERMINATION OF DETENTION

Reporis on Patients

32. (1) When a patient is detained under the Master’s order for farther detention
the superintendent of the institution or place of detention shall transmit in the
presecribed form annually a report to the Director as to the mental and physical
condition of that patient; a copy of such report shall be transmitted to the Master.

(2) The Director may, if not satisfied with such report, call for such further
information as he may require, or may himself visit and examine the patient as to
his mental condition or instruct some other medical practitioner to examine the
patient and report thereon.

(8) The superintendent of any institution or place of detention in which any
patient is detained shall give notice forthwith of the death or escape of any such
patient to —



(a) the District Commissioner;
(b) the nearest police station;
(c) the Director; and
(d) the Master.
Patient, Relative or Friend may apply for Inquiry

33. (1) Any person detained under this Act or under a Master’s further detention
order, may apply to the High Court, directly or through a curator-ad-litem, for an
inquiry into the cause and grounds for his detention, and the Cowt may make
such order in the matter as it may deem fit.

(2) The hushand, wife or any other relative or, in their absence, any friend
of any person alleged to be mentally disordered, may apply directly by petition to
the High Court for an inquiry into such person’s mental condition, whether a
reception order has been previously granted or not, and the High Court may make
such order in the magter as it may deem fit.

(8) Any inquiry held under this section, if held when the patient is detained
at an institution, shall, so far as in the ciccumstances is practicable, be held at
the institution.

Termination of Detention

34. (1) Where two medical practitioners have certified to the Director in such
manner as may be prescribed that any person who has heen detained as a mentally
disordered or defective person under this Act is no longer a mentally disordered or
defective person, the Director may, after making such inquiry in the matter as he
may think fit, order the release from detention of such person.

(2) The Director may at any time make application to the Master for the
variation or cancellation of any reception order or any endorsement thereon or of
any Master’s order for further detention, and the Master may, after making such
reports as he considers desirable, make such order in the matter as he may deem
fit,

(3) Any order made in terms of subsection (2) may be reviewed by the High
Court at any time on the application of the Master or any person able to show
locus standi and may be varied, cancelled or replaced as the Court thinks fit.

PART IX
TEMPORARY TREATMENT OF VOLUNTARY PATIENTS

Minister may authorize Places for Temporary Treatment

35. The Minister may, by notice in the Gazette, authorize any hospital, nursing
home or other place to receive patients for temporary treatment without a reception
order; any such authority may be granted subject to such conditions as the Minister
may think proper and may be revoked by him at any time.



Voluntary Patients

36. (1) Any person of the age of sixteen years or over who is desirous of
voluntarily submitting himself to treatment for mental disorder or defect, and who
makes an application in the manner prescribed to the superintendent, may, if such
superintendent thinks fit, be received and detained without a reception order as a
voluntary patient in an institution or in any hospital, nursing home or other place
which has been authorized by the Minister.

(2) Any person under the age of sixteen years whose parent or guardian is
desirous of submitting him to treatment for mental disorder of defect may be re-
ceived and detained as voluntary patient under this section if the parent or gnard-
ian makes an application, in the manner prescribed, to the superintendent for the
purposes, accompanied by a medical recommendation ; but such person shall not
be received on his own application.

(3) The medical recommendation referred to in subsection (2) shall —
(a) be signed by the medical practitioner;

(b) state the qualifications of the medical practitioner, the date or dates on
which he examined the person, and that the said person is likely to benefit
by being received and treated for mental illness under this section.

(4) Any person received as a voluntary patient under this section may leave
the institution or other place if he is of the age of sixteen years or over upon
giving to the superintendent one week’s notice in writing of his intention to do
so, ot if he is a person under the age of sixteen years, upon such notice being
given by his parent or guardian; but the superintendent of such institution or
other place may at any time permit the patient to leave before the expiration of
the said period of one week.

(5) For the purposes of this section, the expression ‘‘gnardian’’ in relation
to a person under the age of sixteen years includes any person having charge of
such person.

Notice of Reception, Death and Departure of Voluntary Patients and Provisions as
to Discharge

37. (1) The superintendent of the instituion or other place into which a
person has been received as a voluntary patient under this Part shall, before the
expiration of the second day after the day on which he was so received, send to
the Director notice of such reception.

(2) If the person received as aforesaid dies in, or departs from, the insti-
tution, hospital or other place where he was residing, the person in charge shall,
before the expiration of the second day after the day of death or departure, send
to the Director notice of the fact.

(3) If any person who has been recewved as aforesaid becomes at any time
by reason of mental disease incapable of expressing himself as willing or un-



willing to continue to receive treatment, he shall not thereafter be detained as a
voluntary patient for a longer period than twenty-eight days and shall, if he has
not been previously discharged, be discharged on the expiration of twenty-eight
days from the date on which he became incapable of so expressing himself unless
in the meantime he has again become capable of so expressing himself.

(4) If a person who is under the age of sixteen years and who has been
received and treated as aforesaid ceases to have any parent or guardian, or if his
parent or guardian is incapable of performing, or refuses or persistently neglects
to perform his duty as such, the superintendent shall send to the Director a report
as to the circumstances of the case and the mental and physical condition of the
patient, and forthwith the Director shall advise the Minister who shall give such
directions with respect to the case as he may think fit.

PART X
MENTAL HEALTH BOARD

Constitution of Mental Health Board

38. (1) The Minister may, by notice in the Gazette, establish a board, to be
styled the ‘‘“Mental Health Board”, and shall appoint not less than three members
thereto.

{2) Of the members so appointed, at least one shall be a medical practioner.

(8) The Minister shall designate one member of the Board as the Chairman
thereof.

(4) A member of the Board shall hold office during the Minister’s pleasure.

(5) Any member of the Board who is not a public officer shall be entitled
to travelling and subsistence expenses when performing the duties of a member of
the Board at the prescribed rates.

Functions of the Board

39. (1) The Board shall visit each institution where persons are detained
under this Act at least once in every six months and on each visit shall give
personal observation to every patient, and shall inspect every ward, the kitchens
and the places where patients are ordinarily employed.

_ (2) The Board shall investigate every reasonable complaint made to it by a
patient.

Reports by the Board

40. (1) The Board shall, from time to time or when called upon by the Minister,
make to the Director such suggestions and observations as it deems desirable
regarding the welfare of patients in the institution or other place of detention, and

shall in all cases report to the Director the result of any visit or inspection made
by it.



(2) The Board may, if required to do so by the Director, advise the Director
as to any matter raised in a report submiited under section 32 (1).

(3) The Board may, on the direction of the President, inquire into the
case of any person detained under the powers of Part XA of the Criminal Proced-
ure and Evidence Proclamation (Chapter 18) and report thereon in such manner
as the President may direct.

PART XI
OFFENCE AND PENALTIES
Detaining Patients except under Provisions of Proclamation

41. Every person who, otherwise than in accordance with the provisions of this
Act, receives or detains a patieat is guilty of an offence.

False Statements, Eatries and Wilful Obstruction
42. Every person is guilty of an offence who —

{a) makes any wilful mis-statement of any material fact in any petition, applica-
tion, statement of particulars, report or reception order under this Act;

(b) makes a wilful mis-statement of any material fact in any medical certifi-
cate, recommendation or other certificate or in any statement or report of
bodily or mental condition under this Act;

(e¢) knowingly makes in any book, statement or return any false entry as to
any matter in regard to which he is by this Act or by any regulations made
under section 51 required to make an entry;

(d) wilfully obstructs any person specially or generally authorized under this
Act or by the Minister or the Director or under any order of court in the
exercise of any of the powers conferred by this Act or any regulations made
under section 51 in the exercise of such authority.

11-treatment by Nurses or Other Persons in Charge

43. Any officer, nurse, attendant, servant or other person employed in any
institution, place of detention or other place, or any person having the care or
charge of a patient, whether by reason of any contract or any tie of relationship
or marriage or otherwise, who ill-treats or wilfully neglects any patient is guilty
of an offence.

Coaniviag at Escape of Patient

44. Any persor who wilfully assists or permits or connives at the escape or
attempted escape of any patient, who has been detained under the provisions of
the Act, or who secretes or harbours such a patient who has escaped, is guilty
of an offence.



Employment of Male Persons in Personal Custody of Female Patient

45. (1) Subject to the provisions of subsection (2), it shall not be lawful to
employ any male person in any institution or place of detention to exercise the
personal custody or restraint of any female patient, and any person employing a
male person contrary to this section is guilty of an offence.

(2) This section shall not prohibit or impose a penalty on the employment
of male persons on such occasions of urgency as may, in the opinion of the
superintendent of the institution or place of detention, render such employment
necessary.

Penalties

46. (1) Any person convicted of an offence under sections 41 or 42 is liable
on conviction to a fine of R500 or to imprisonment for a period of one year, or to
hotk such fine and imprisonment.

(2) Any person convicted of an offence under section 43, 44 or 45 is
liable to a fine of R250 or to imprisonment for a period of six months, or to both
such fine and imprisonment.

Examination of Patient at [nstitution

47. Where it is necessary for a patient who is detained to be examined in
connexion with a prosecution under this or any other law, such examination shall,
where possible, be held at the institution or other place where the patient is
detained.

PART XII
GENERAL AND SUPPLEMENTARY
Act not to be taken to Limit Powers of Court

48. Nothing in this Act contained shall be construed to limit or abridge the
power which the court possesses by law in regard to inquiring into a person’s
mental capacity, to declaring persons to be mentally disordered or defective or
as to the appointment of curators to the person or property of any patient, whether
a reception order has been issned or not.

Limitation of Actions by Patients

49. {1) Where a person has done anything in purspance or in intended pur-
suance of any of the provisions of this Act, he shall not be liable in any civil
proceedings, whether on the ground of want of jurisdiction or on any other ground,
unless he has acted in bad faith or without reasonable care.

{2) In any proceedings taken against any such person for any such act,
the burden of proving that he has acted in bad faith or without reasonable care
shall lie upon the plaintiff.



(3) No such proceedings shall be brought against any such person for
any such act in any court without the leave of the High Court, and such leave
shall not be given unless the High Court is satisfied that there is substantial
grounds for the contention that the person against whom it is sought to bring the
proceedings has acted in bad faith or without reasonable care.

(4) Notice of any application under subsection (3) shall be given to the
person against whom it is sought to bring the proceedings and that person shail
be eatitled to be heard against the application.

(5) Nosuch proceedings shall be commended after the expiry of six months
from the act complained of or, in the case of the continuance of injury or damage,
after the expiry of six months from the cessation thereof:

Provided that in estimating the said period of six months no account shall be
taken of any time or times during which the person alleged to be injured was
under detention, lawfully or unlawfully, as a mentally disordered or defective
person, or was ignorant of the facts which constitute the cause of the action.

{6) Nothing in this section shall be construed as depriving any person of
any defence which he would have independently of this section.

(7) No proceedings shall be taken against any person on the ground merely
that any mentally disordered or defective person was certified or detained as
belonging tn any one class instead of another class.

Mechanical Means of Restraint

50. (1) No person shall apply to any person who is detained under this Act
or under the powers of Part XA of the Criminal Procedure and Evidence Act
(Chapter 18) any mechanical means of bodily restraint other than such mechanical
means as the Minister may approve:.

(2) Mechanical means of bodily restraint shall only be so applied if the
restraint is necessary for the purposes of surgical or medical treatment, or to
prevent the peison restrained from injuring himself or others.

(3) No person detained in an institution shall be kept in seclusion, except
upon the order of the superintendent thereof.

(4) In every case in which mechanical means of restraint or seclusion is
applied, the superintendent of the institution or place of detention shall keep,
from day to day, a register in which he shall describe the mechanical means or
seclusion employed and state the reason why such means were necessary, and
the period for which they were applied.

(5) The register kept under subsection (4) may be inspected at any time
by the Director or by the Mental Health Board.

(8) For the purpose of this section, -a person shall be deemed to be kept
in seclusion if at any time between the pe_riod commencing one hour after the day



staff come on duty and ending at 5 p.m., he is isolated in a room the door of
which is fastened or held so that he is unable to leave the room at will, but not
if he is isolated in a room in which the lower half of the door is so fastened or
held but the upper half left open.

Regulations
51. (1) The Minister may make regulations —

{a) prescribing anything which under this Act is to, or may, be prescribed;

(b) prescribing the manner in which patients may be transferred from one place
of detention to another;

(¢) prescribing what books and records shall be kept in institutions and what
entries shall be made therein, and by whom and when;

(d) prescribing the fees and charges to be imposed in respect of patients in
institutions;

(e) prescribing forms to be used for the purpose of this Act.

(f) regulating the unpaid employment for therapeutic purposes of patients in
institutions, and providing for the disposal of any proceeds of such employ-
ment ;

(g) regulating the manner in which any institution or any place of detention
other than a prison, shall be conducted;

{h) generally for the better carrying out of the provisions of this Act.
(2) Any person who —

(a) transters a patient or knowingly causes a patient to be transferred from
one place of detention to another, except in the manner prescribed; or

(b) fails to keep the books and records which it is prescribed shall be kept
in institutions and which he is required by regulation to keep; or

{c) fails tomake the prescribed entries in such books or records when required
to do so by regulation; or

{(d) employs a patient or knowingly causes a patient to be employed in an
institutionin contravention of a regulation under paragraph (f) of subsection
(1); or

(e) conducts or carries on any institution or place of detention, either personal-
ly or through others, or who, having control or authority over any such
institution or place of detention, knowingly permits it to be conducted or
carried on in contravention of any regulation made under paragraph (f) of
subsection (2);



is guilty of an offence and is liable on conviction to a fine of R100; and, if the
contravention in respect of which he was so convicted is continued after convic-
tion, he is guilty of a further offence and liable on conviction in respect thereof
to a fine of R10 for each day on which the contravention was continued.

Minister may authorize Removal of Patiénts from Botswana
52. (1) If the Minister is satisfied —

(a) that any person declared by the High Court to be mentally disordered or
defective should be removed from Botswana to another country; and

(b) that his removal is likely to be for his benefit; and

(c) that proper arrangements have heen made for such removal and for his
subsequent care and treatment;

he may, by warrant, in the prescribed form, direct that such person be delivered
to the person named in the warrant for the purpose of removal from Botswana to
the country named in such warrant.

(2) A warrant under this section shall authorize the removal of the patient
named in such warrant from Botswana.

Provisions Regarding Patients passing through Botswana
53. (1) Whenever any person —

(a) has been declared to be mentally disordered or defective in any country
other than Botswana; and

(b) has heen removed from such country under warrant or order for the purpose
of being taken to a country other than Botswana for care and treatment; and

{¢) in the course of such removal enters and passes through Botswana in
custody;

he shall, on such entry into Botswana and throughout the period of his passage

through Botswana in custody, be deemed to be, by reason of such warrant or
ordet, in lawful custody.

(2) The warrant or order referred to in paragraph (b) of subsection (1)
hereof means a document which purports to have been issued by competent authority
of the country from which the person named in the document is to be removed,
and purports also to authorize his removal to a specified country, access to which
is ordinarily or conveniently obtained by passage through Botswana.

(3) In the event of any question arising as to whether the warrant or order
was issued by competent authority or whether it authorizes the removal as afore-
said or is otherwise in order, the certificate in this respect of the Minister shall
be accepted in all courts and places as conclusive of the matter.



Repeal
54. The Custody of Mentally Disordered Persons Act (Chapter 82) is repealed.

Saving

55. Any warrant or order for the detention of any patient, lawfully in force at
the date of the commencement of this Act under the provisions of the Custody of
Mentally Disordered Persons Act (Chapter 32) shall continue to be lawfully in
force and shall be subject to the provisions of this Act.

Passed by the National Assembly this day, the 13th December, 1968.

G.T. MATENGE,
Clerk of the National Assembly.



